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FREEDOM OF MOVEMENT OF DOCTORS IN THE EU
By Katrine Sawyer

FREEDOM OF MOVEMENT OF DOCTORS IN THE EU
1. On Friday 15 February 2008, Dr Daniel Ubani, arrived at Stansted airport from Germany where he practised as a GP, in readiness to provide out of hours GP services in Cambridgeshire that weekend. The next day, through his incompetence, he had killed one of his patients. 
2. Dr Ubani, practised as a GP in Germany. He had been entered on the UK’s GMC register on 27 October 2006 and the GP register on 2 November 2006. 

3. With respect to the February 2008 weekend, Dr Ubani’s services had been engaged by an agency, Cimarron UK Ltd, who supplied his services to Take Care Now, a limited company that provided services to Suffolk Doctors on Call Ltd. In turn, Suffolk Doctors on Call provided out of hours primary medical services to NHS Cambridgeshire (Cambridgeshire Primary Care Trust).
4. On arrival at Stansted, Dr Ubani drove to Colchester to the Cimarron offices. After a meeting there, he drove on to another meeting at Take Care Now’s offices in Ipswich.  There followed an induction with a doctor, from 8pm to 9.50.  On the induction report that doctor wrote “[Dr Ubani’s] English is of high standard but the assessment is not enough to assess his competence.”  Then Dr Ubani drove to his lodgings. 
5. At 16.45 on Saturday 16th February 2008, Dr Ubani administered 100mg of diamorphine by intramuscular injection to David Gray.  As a result, Mr Gray died less than two hours later. The dose given was ten times the normal therapeutic level. 

6. At the inquest the Coroner found that Mr Gray had been unlawfully killed and asked: “How was it that a doctor who did not obtain his qualifications in this country, whose first language was not English, who was probably fatigued, who had received a less than adequate induction, and who was unfamiliar with the NHS system, and who did not know the area, came to be treating patients in Cambridgeshire, and treating at least some of them incompetently? How was this lamentable situation reached?”

7. The Coroner begins his next paragraph by saying: “the root of the problem may well lie with the EU Council Directive of the 5th April 1993”.

8. In this talk I attempt to address some of the questions raised by the coroner in that passage. My aim is to provide you with
8.1. An understanding of the law of free movement of doctors in the EU, so that you have a clear idea of what the aim of that law is and how it works;

8.2. A reflection on the GMC’s difficulties with that law, given its statutory purpose to protect the public.

8.3. A consideration of what various interested parties can and are doing to resolve this conflict between allowing freedom of movement of doctors and ensuring patient safety.  

THE EU LAW ON FREE MOVEMENT OF DOCTORS
9. Let me tell you the facts of another story. On 1 May 2004 the EU expanded to take in 10 additional member states, one of which was Malta. The Maltese Judge at the ECJ in Luxembourg hired four lawyers to work for him, one was Maltese, one Austrian, one French and one English. 
10. The English lawyer was me.  I left London to take up the post working in Luxembourg from 11 May 2004.  The next year, I married my English boyfriend and he came out to Luxembourg.  We had two children while we were living there.  The first was delivered by a Luxembourgish obstetrician and German midwife. The second was delivered by a French midwife and Belgian Obstetrician.  So there we were, English people living in Luxembourg and being treated by Belgian, French, Luxembourgish and German doctors and midwives. 
11. Its worth having a think about that because how much in favour or against you are of allowing others with EU free movement rights to come and work in your country, depends on which state you live in. In Luxembourg there would not be enough doctors if they closed their borders. In the UK we might not miss the EU contingent.

12. In 2008 there were 34,010 practitioners of General Practice in England, 78% of whom qualified in the UK. Of the 22% qualified overseas only 5% were European Economic Area. That is to say that of GPs only 1,619 had exercised their rights to free movement in order to practise here.
13. So where does the law on free movement come from and how does it work in practice?

14. Since the Treaty of Rome, which was signed in 1957 and established the European Community, one of the objectives of the Community has been to remove obstacles to the free movement of persons and services.   This objective includes the right for someone to pursue a profession in a Member State other than the one in which that person has obtained their professional qualifications.
15. It can’t be overstated how important the European Union’s institutions – including the European Court of Justice – regard this objective. It is one of four “fundamental freedoms” recognised in the EU system: the four freedoms are: Free Movement of Persons, Services, Goods and Capital.   Much of the detailed legislation and case law of the European Community, now the European Union, is essentially concerned with achieving these four fundamental freedoms and objectives.

16. The Treaty of Rome provided that directives shall be issued for the mutual recognition of diplomas, certificates and other evidence of formal qualifications. That was provided for by Article 47(1) of the Treaty of Rome (known as the “Treaty establishing the European Community”) is now renumbered as Article 53 by the Lisbon Treaty, which came into force last year and is called “The Treaty on the Functioning of the European Union”.  

17. The 1993 Directive referred to by the Coroner and which applied in Dr Ubani’s case was made pursuant to that article of the Treaty.   The 1993 Directive has since been replaced by Directive 2005/36/EC of 7 September 2005 on the recognition of professional qualifications.  
18. The 2005 Directive is a very lengthy document.  Unlike the 1993 directive, it not only covers doctors, it also covers other medical professionals: Nurses, Midwives, Dentists and Pharmacists.  It also covers other types of professionals, such as architects and veterinary surgeons.
19. When you look at an EU Directive the opening paragraphs set out the legal bases for the directive, (eg, here Article 47(1) of the TEC), and the legislative history. It then continues with a number of “recitals”, which set out the considerations which inform the content of the directive and which are a very important aid to the lawyer when attempting to understand the purpose of the directive and how the directive is intended to operate. There are 44 recitals to this directive. 
20. The first of those 44 recitals states of the Treaty objective, to abolish obstacles to the free movement of person and services. The second recital mentions one of the EU policies agreed at the Lisbon summit of 2000 and set out in the Commission’s Communication, “An Internal Market Strategy for Services”, which was aimed at making the free provisions of services within the Community “as simple as within an individual member state”. [Internal Market directorate of the Commission worked very hard to try to achieve greater free movement of services, resulting in a Services Directive (2006/123/EC). That directive expressly did not include healthcare services in its scope.  One of the original aims had been to allow providers from one member state to go to another MS and supply services there, whilst remaining subject only to controls of the first member state.  This attempt was thwarted because Member States were concerned that consumers would not be adequately protected].   

21. The third recital of our 2005 Directive steps in to make clear that the host member state does have the power to make a migrant doctor subject to compliance with “any non-discriminatory conditions of pursuit [of the profession]…provided that these are objectively justified and proportionate”.   Recital 6 recognised that the “facilitation of service provision has to be ensured in the context of strict respect for public health and safety and consumer protection.” 
22. At recital 19 we arrive at the point of particular interest for us. It asserts: “Freedom of movement and the mutual recognition of the evidence of formal qualifications of doctors […] should be based on the fundamental principle of automatic recognition of the evidence of formal qualifications on the basis of co-ordinated minimum conditions of training.”
23. Turning then to the text of the Directive’s Articles themselves, Article 1 sets out the purpose of the Directive as follows:

“This Directive establishes rules according to which a Member State which makes access to or pursuit of a regulated profession in its territory contingent upon possession of specific professional qualifications (referred to hereinafter as the host Member State) shall recognise professional qualifications obtained in one or more other Member States (referred to hereinafter as the home Member State) and which allow the holder of the said qualifications to pursue the same profession there for access to and pursuit of that profession.” 

24. Article 4 of the Directive, says that the effects of recognition of the professional qualification is that the beneficiary can practise the same profession in the host member state which he is qualified in the home Member State; and to pursue it in the host Member State under the same conditions as its nationals.
25. Interesting, Article 4(2) says that “the profession which the applicant wishes to pursue in the host Member State is the same as that for which he is qualified in his home member state, if the activities covered are comparable.”

26. Articles 21 to 29 of the Directive deal specifically with Doctors’ qualifications. Article 21 requires each Member States to recognise evidence of formal qualifications as doctor giving access to the professional activities of doctor with basic training and specialised doctor, listed in Annex V, which satisfy the minimum training conditions referred to in Articles 24 and 25. Member States must “for the purposes of access to and pursuit of the professional activities, give such evidence the same effect on its territory as evidence of formal qualification which it itself issues”. 
27. So Articles 24 and 25 set out the minimum training conditions required.  (For example, Basic Medical Training shall comprise a total of at least six years of study or 5500 hours of theoretical and practical training provided by or under the supervision of a university”. (article 24 (2)).

28. Annex V to the Directive is a series of tables for the recognition of qualifications on the basis of co-ordination of the minimum training conditions. Annex V.1 is for Doctor of Medicine, table 5.1.1 is entitled “Evidence of formal qualifications in basic medical training”.  The countries are listed in the rows going down, and then for each country there are entries showing the Evidence of formal qualifications, the body awarding the qualifications, the certificate and the reference date. Table 5.1.3 sets out different specialist qualifications with a certain minimum period of training and the Title in all the member states that satisfy that minimum period of training. So for example, Obstetrics and Gynaecology with a minimum period of training of 4 years is recognised under the various titles in each member state as listed.  Table 5.1.4 sets out the Evidence of formal qualification of general practitioner.

29. Let us return to Dr Ubani and see how what the GMC needed to consider, according to the Directive, in order to enter his name on the register as it did in 2006. Firstly, the GMC would have looked at table 5.1.1 to see what evidence of formal qualification Dr Ubani might be expected to have from Germany that testified to his qualification in basic medical training.  You’ll find that on the fourth row.  If that had been the qualification that Dr Ubani had, then the GMC should have automatically recognised that qualification, as being equivalent to the UK qualification listed further down, named as “primary qualification”. It should then have registered Dr Ubani on the General Register as it did on 27 October 2006.  As regards recognition of Dr Ubani’s qualification as a General Practitioner, the GMC would have needed to look at table 5.1.4 and see whether Dr Ubani held the qualification at row 4 of that table which the GMC would automatically recognise as being equivalent to the qualification in the UK which gives the professional title of General Medical Practitioner. The GMC entered Dr Ubani on the GP register on 2 November 2006.
30. In fact, I do not know whether Dr Ubani had qualified in Germany.  He had been schooled in Nigeria and Russia, according to the Coroner’s report. If he did not actually hold those qualifications to practise as a GP in Germany, he must have acquired rights, that are recognised in EU law to be equivalent of those German qualifications and therefore required to be recognised by other Member States. 
31. In some cases a specialism in one Member State does not match the specialism in another Member State in terms of the duration of the training undertaken in order to qualify.  Dermatology is one example.  In the UK, Ireland and Malta, Dermatologists are required to undertake 4 years study, but in other Member States a period of only 3 years is necessary.  Is the GMC required to recognise the qualification of someone how only studied for 3 years?  The answer is no, not automatically. However that is not an end to it. 
32. The GMC must consider whether the professional qualifications and experience that a specialist has nevertheless entitles him or her to be registered on the specialist register. This requirement is the result of case law from the ECJ based on Article 56 TFEU (ex article 49 EC), which has been incorporated into the 2005 Directive.  If comparing the qualifications and experience that a professional has acquired in one Member State with those required under national provisions results in a finding that the knowledge and qualifications certified abroad correspond to those required by the national provisions, the competent authorities of the host Member State must recognise that diploma and, if appropriate, also the professional experience, as fulfilling the requirements laid down by its national provisions.
33. In summary then, the EU law requiring the mutual recognition of professional qualifications has the effect of requiring the GMC, or the equivalent competent authority in another member state, to recognise qualifications of doctors obtained in other Member States of the EU. Where those qualifications are equivalent to UK qualifications that give access to practising as a doctor in the UK, the GMC must equally give access to the doctor who qualified in a different EU member State. That means, that the GMC must enter that doctor onto the appropriate register(s).

34. As I have said, where the qualification is not equivalent, according to the tables, the GMC must look at the Doctor’s experience and qualifications to see whether the requirements for registration are met. If it does not, then the GMC may require the Doctor to undertake an adaptation period and assessment before their qualification is recognised. 
35. Turning to the administrative side of the process, the Directive requires that the competent authority, such as the GMC, must acknowledge any request to be entered onto the register within 1 month, indicating any document which is missing.  A substantive decision must be given within three months. The decision must be subject to an appeal under national law. 

36. You will no doubt have noticed that all the EU law that I have referred to is concerned solely with the question of whether or not the qualification obtained in one Member State is equivalent to that of another member state and must therefore be recognised as entitling the migrant Doctor to practise in the host member state.  None of this deals with the question of the competence of the doctor in question, however well qualified. 

37. One question is whether or not the GMC (or its equivalent) is entitled to look at the doctor’s language skills.  The Directive provides at Article 53:“Persons benefiting from the recognition of professional qualifications shall have a knowledge of languages necessary for practising the profession in the host Member State”. 
38. It is a moot point whether or not the GMC may require a certain level of knowledge of the English language before it will enter the doctor’s name on the register.  The prevailing view is that it cannot. I think that is probably correct.  It would be disproportionate to prevent a doctor practising at all, which would be the effect of failing to enter that person on the register, when the level of the language required would differ in different circumstances of employment.  An employer, however, is not prevented from ensuring that a candidate for a post has the necessary command of English to perform competently in that post; and may refuse to hire him or her if they did not. 
39. The European Commission in its document “User Guide to Directive 2005/36, “everything you need to know about the recognition of professional qualifications, 66 questions 66 answers” says this, “The host member State may require you to have a knowledge of its language where this is justified by the nature of the profession you wish to practise. In any case, the language requirements may not exceed what is objectively necessary for practising the profession in question. …The procedure for the recognition of your qualification and any test of your language skills are two distinct procedures. The recognition of your professional qualification cannot be refused or postponed on the grounds that you do not have the appropriate language skills. However there is an exception to this rule where language skills are part of the qualification (for example a speech therapist, teacher teaching the language of the host country).”
40. As regards any history of disciplinary action having been taken against a migrant doctor prior to his or her seeking to register in a different Member State, Article 56 of the 2005 Directive endeavours to ensure that such knowledge is shared between the competent authorities. It provides that: 

“(1)The competent authorities of the host Member State and of the home Member state shall work in close collaboration and shall provide mutual assistance in order to facilitate application of this Directive. They shall ensure the confidentiality of the information which they exchange. 

(2) The Competent authorities of the host and home Member states shall exchange information regarding disciplinary action or criminal sanctions taken or any other serious, specific circumstances which are likely to have consequences for the pursuit of activities under this Directive. [….]”

41. So there is at least a possibility that if a doctor has been disciplined in one Member State, then the competent authority in another member state will be able to take that into consideration. 
42. The Directive also establishes a network of contact points in each Member State.  These provide the would-be migrant professionals with a point of contact who will assist them by giving them all the information they need to establish themselves in that Member State and by putting them in touch with the relevant professional bodies.
43. The Directive further requires that every Member State designate a co-ordinator. These co-ordinators have a remit to promote uniform application of the Directive and to collect all the information which is relevant for the application of the Directive such as on the conditions of access to the profession. 
44. The Co-ordinators have approved a “Code of Conduct” on national administrative practices falling under Directive 2005/36 (dated 30.9.2005).  This detailed code covers such matters as documents which the competent authorities may require the migrant to provide. On the subject of language proficiency, these co-ordinators have agreed that it is unacceptable practice to make recognition of a qualification subject to linguistics knowledge or to impose a test systematically. 

THE GMC’S RESPONSE TO FREE MOVEMENT OF DOCTORS
45. The GMC is, of course, the competent authority, to use the words of the EU directive, when it comes to entering a persons name on the medical register. Its control of the Register does govern access to the profession of doctor within England, and the EU has a driving objective of opening up access to that profession to persons who did not qualify in the UK. However, the GMC’s own objective is not to make the profession as accessible as possible.  Its objective, is stated at Section 1(1) a of the Medical Act 1983 as follows “The main objective of the General Council in exercising their functions is to protect, promote and maintain the health and safety of the public.”   That objective, of which no mention is made in the 2005 Directive, could well put the GMC (and the equivalent competent authorities in other Member States) at loggerheads with the EU and its objectives.
46. The GMC’s website has a “factsheet on rights for nationals of European States and those with an enforceable Community right”.  It notes that “This is an extremely complex area and this guidance gives only general information.  If you believe you benefit from an EC right, you are strongly advised to seek professional advice from a lawyer specialising in rights for nationals of European states and those with an enforceable Community right. The GMC cannot give you advice and it is your responsibility to demonstrate to the GMC the existence of such a right”.  That all sounds pretty off-putting (although if you do have a client needing such specialist advice, you now know where to find that lawyer).

47. The GMC, however, does not refuse to register migrant workers where EU law requires it to do so.  It does not, for example, make registration dependent upon proficiency in the English language whereas it does for applications coming from countries outside the EEA.   The GMC does, however, make a number of requirements pursuant to its statutory objective to protect the public. It requires, for example, a Certificate of Good Standing, which must confirm that the migrant was entitled to practise medicine in the home country and was not disqualified, suspended or prohibited from practising medicine and that the regulatory authority was not aware of any matters that call into question the migrant’s good standing. I’m not sure that the GMC should be seeking that information from the migrant Doctor. It seems to me that the Directive envisages that the competent authorities share such information with each other, so that the GMC ought to obtain such information from the competent authority rather than require the migrant to provide it. 
48. The GMC also requires that the applicant submits a translation of every document that is not in English along with the document in the original language.  I am not sure that it is entitled to do so.  In the Commission’s document 66 questions and 66 answers, the Commission says that “If you are a doctor … whose qualification is included in Annex V to Directive 2005/36/EC, a certified translation of your professional qualification may not be required as this is not essential to the processing of your application for recognition. Indeed, the competent authority may easily check whether the name of your qualification corresponds to the name given in the annex. Nor may the host Member State authority require certified translations of standard documents such as identity cards, passports etc”.
49. As you will probably appreciate then, the GMC appears to be considerably restrained in what it is entitled to do as a matter of EU law in order to ensure that a doctor qualified in another member state is fit to practise in this country.

RESPONSE TO THE DANIEL UBANI CASE

50. The Dr Ubani case brought to the fore, of course, the GMC’s difficulty in this regard. As a result of the death of David Gray, the House of Commons Health Committee produced a report on “The use of overseas doctors in providing out of hours services”, published on 25 March 2010. 
51. This report recommended that “as a matter of extreme urgency, the Government seek to make the necessary changes to the Directive 2005/36/EC before it is due to be revised in 2012, to enable the GMC to test the clinical competence of doctors and undertake a systematic testing of language skills so that everything possible is done to lessen, as soon as possible, the risks of employing another unsuitably trained or inexperienced doctor in out-of-hours services”. 

52. Given the GMC’s lack of powers in this regard, the report recommended that Strategic Health Authorities and the Healthcare Regulator must ensure that all PCTs are carrying out language tests on EEA doctors and assessing their fitness to practise before they are admitted to Performers Lists.  
53. The report also recommended more effective controls on commercial providers of out-of -hours services to ensure that they check the clinical and language skills of overseas doctors.
54. We await with interest seeing what changes might be made to the long standing EU law on the mutual recognition of qualifications in the light of the Dr Ubani case. I am somewhat pessimistic as to the UK’s chances of effecting the recommended changes at EU level.  That said, I do think that there is a very respectable argument that EU law would not prevent the GMC making any registration on the UK register subject to the doctor having a clean disciplinary record in his or her home Member State, or any other Member State where that doctor has worked.  After all, the GMC can strike a doctor off its register in certain circumstances.  There is no discrimination against a doctor qualified in a different EU state if the GMC should refuse to register someone that had been struck off in another state. That said, I don’t think that the EU law will be changed so that GMC would be entitled to do carry out its own tests for competence or language skills prior to registration.  This does restrict the GMC’s ability to meet its statutory objective. 
55. Another topic for consideration arising out of the Dr Ubani case is what happens when a doctor from another member state does act incompetently in the host state. What retribution can be imposed as a result and by which Member State? In Dr Ubani’s case, the GMC suspended him from the register; his case before the GMC started on 2 June 2010, but I am not aware of it having been concluded. Dr Ubani was prosecuted in Germany, made subject to a 9 month suspended sentence and a 5000 EUR fine. As a result UK police and prosecutors were not able to charge him with manslaughter.
56. On 3rd March 2010, The Daily Mail reported: “Last night Mr Gray's son Stuart, himself a GP, said: 'We want to see someone tried under UK law for my father's death but we also want to see safeguards put in place nationwide to prevent this happening again.' His brother Rory added: 'I'm amazed this is possible under European-law. It means doctors working in Britain are not necessarily subject to its laws.”'
57. One sympathises with the bereaved sons’ reaction. Dr Ubani continues to practise in his home town of Witten in Germany, in cosmetic and anti aging medicine.

DISCUSSION
58. It has been my aim to provide you with:

58.1. An understanding law of free movement of doctors in the EU, its aim and how it works;

58.2. A reflection on the GMC’s difficulties with that law, given its statutory purpose to protect the public.

58.3. A consideration of how the conflict between allowing freedom of movement of doctors and ensuring patient safety can be resolved.  

Thank you for listening. I now welcome discussion on those issues and any other topics arising out of this presentation.
