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The Beginning of the End of Assessment? 

Costs Management and Fixed Costs 
To accompany the talk given by Alexander Hutton  -  Hailsham Chambers Costs Group seminar July 2010 

Costs Management

1. The CPR did not originally include in its measures “cost capping” – that is setting a costs budget somewhere towards the start of the case beyond which a party could not recover – but some consider that it may provide the answer, or at least a substantial answer to controlling costs. Is this realistic? Does cost capping make sense in theory and, more importantly, does it actually work in practice? How does it fit with the current buzzword “costs management”? And what is the future of all this? 
Cost Capping
2. Costs caps (that is, orders that a party may recover from the other side no more than a particular figure in respect of their future costs without further order of the court) were imposed in group litigation cases such as AB v Leeds Teaching Hospital (“Nationwide Organ Group Litigation” [2003] EWHC 1034 (QB) per Gage J and Ledward Claimants v Kent and Medway Health Authority and East Kent Hospitals NHS Trust [2003] EWHC 2551 (QB) per Hallett J.

3. In Leigh v Michelin Tyres [2004] 1 WLR 846, when considering the rules about providing costs estimates and whether they were in any way binding, Dyson LJ stated at paragraph 34: 

“We recognise that the use of CPR 43 PD para 6.6 to control costs by taking estimates into account at the assessment stage is not the most effective way of controlling the costs of litigation. It seems to us that the prospective fixing of costs budgets is likely to achieve that objective far more effectively.” 

4. The application of the costs cap jurisdiction was applied in a single clinical negligence case by Gage J (as he then was) in Smart v East Cheshire NHS Trust [2003] EWHC 2806 (QB) [2004] Costs LR 124 involving a brain damaged baby. The claim was worth well over £2 million on full value. Gage J held (paragraph 22): 

a. The court should only consider making a costs cap order in such cases where the applicant shows by evidence that there is a “real and substantial risk that without such an order costs will be disproportionately or unreasonably incurred”, and 

b. That risk may not be managed by conventional case management and a detailed assessment after the trial, and 

c. It is just to make such an order. 

He concluded that: 

“It seems to me that it is unnecessary to ascribe to such a test the general heading of exceptional circumstances. I would expect that in the run of ordinary actions it will be rare for this test to be satisfied but it is impossible to predict all the circumstances in which it may be said to arise... I stress, in my opinion, each case must be considered on its own facts. In those circumstances, it seems to me very unlikely that it would be appropriate for the court to adopt a practice of capping costs in the majority of clinical negligence cases.” 

5. Thereafter, different courts swung wildly in favour or firmly against costs capping: see 

(a) Adam Musa King v Daily Telegraph [2004] EWCA Civ 613 [2005] 1 WLR 2282 was a defamation case where the claimant brought his case on a CFA with no ATE insurance with a substantial costs estimate and the Court of Appeal enthusiastically extolled the virtues of costs capping in such cases; 

(b) In a clinical negligence case, Mrs Justice Hallett, affirmed an order of Master Ungley for a costs cap, in Sheppard v Essex Strategic Health Authority [2005] EWHC 1518 (QB) where she stated: “In my judgment, it is far better for the courts to attempt control and budget for costs where appropriate, than to allow costs to be incurred and have them submitted to detailed assessment after the event…”.  

(c) In Henry v BBC [2005] EWHC 2503 (QB) [2006] 1 All ER 154, Gray J heard a costs capping application only a week before trial. There the Claimant’s costs estimate had increased from £360,000 to £694,000, and it was noted at paragraph 5 that, assuming a 100% success fee and including VAT, the total liability for the BBC on that basis could be £1.6 million. Gray J said that he wanted to impose a cap but held that they could only be imposed prospectively and it was simply too late; 

(d) Weir v Secretary of State for Transport [2005] EWHC 812 (Ch) per Lindsay J, in the Railtrack shareholders case, a costs cap of the defendant’s costs was refused, mainly on a strict application of Smart;  

(e) Cost caps are a little like Marmite. Judges tend either to love them or hate them. In Knight v Beyond Properties [2006] EWHC 1242 (Ch) [2007] 1 WLR 2282, Mann J limited Brooke LJ’s enthusiastic comments about cost capping to defamation claims where the claimant was on a CFA without ATE insurance and the particular impact on the Defendant’s Article 10 ECHR rights. He held that that the Smart three stage test applied in all other cases and normally a detailed assessment afterwards would be sufficient protection for the other party. 

(f) In Willis v Nicolson [2007] EWCA Civ 199, a very serious personal injury case where the claim for damages was in the region of £5 million, a differently composed Court of Appeal pointed out the “formidable difficulties” which costs caps give rise to. They wanted to lay down guidance but were persuaded not to as it was a matter for the Rules Committee. 

6. In the end, all they could come up with was an incorporation of Gage J’s three stage test in Smart into the CPR at CPR 44.18 to 44.20. Further, the Practice Direction at paragraph 23A.1 provides that “the court will make a costs capping order only in exceptional circumstances”. While the laying down of rules and procedure was helpful, the combination of this provision of exceptionality, and the need to show that the excess costs cannot be dealt with by a detailed assessment afterwards, has meant that it is now almost vanishingly rare for costs caps to be imposed. 

7. You have to have a very extreme case – preferably a disproportionate estimate as well as unreasonable – and to go as early as possible at the first CMC or immediately thereafter. 

Costs Management/Costs Budgeting 
8. Is this the answer instead? Jackson LJ favours it in Chapter 40 of his report, and pilots were already in place even before his final report. The essential elements of costs management are: 

(1) The parties prepare and exchange litigation budgets or (as the case proceeds) amended budgets; 

(2) The court states the extent to which those budgets are approved; 

(3) So far as possible, the court manages the case so that it proceeds within the approved budgets; 

(4) At the end of the litigation, the recoverable costs of the winning party are assessed in accordance with the approved budget. 

9. A voluntary pilot scheme exists in Birmingham Mercantile Court and TCC. What happens is: 

(1) The parties submit detailed budgets in the firm of an Excel spreadsheet, for the CMC and PTR showing the cost for each step; 

(2) No costs are recoverable for producing this; 

(3) The court will approve or disapprove of the budget and make directions to limit the steps taken by a party whom it thinks has estimated excessive costs; 

(4) If the estimate is to be exceeded the other party and court must be warned; 

(5) On detailed assessment, the court will have regard to the budget. 

10. It appears Judges have spent 15-30 minutes pre-reading the budgets and the question of costs takes 30 minutes as part of the hearing. This seems surprisingly limited and it is questioned the rigorousness of the process. So far no cases have gone to trial having had a budget set, and it is difficult to tell how useful it has been. 

11. There is a defamation pilot running in the RCJ which was introduced in October 2009 but which is not voluntary (unlike Birmingham) and the budget in that case will stand as the recoverable costs if the matter goes to trial. It has had very little impact so far. 

12. The third scheme is the clinical negligence scheme in the RCJ due to apply to all cases within scope issued on or after October 1st 2010 in the RCJ or Sheffield District Registry. The pilot will run for two years. The essentials of the scheme are: 

(1) The claimant (only) will be required to file a costs questionnaire and any supporting statement relied upon (not exceeding 3 pages with 1.5 spacing). The costs questionnaire gives no more information (and in fact less) than is presently required by the Rules; 

(2) The court will set a budget (giving the option to request a Budget Hearing) or will list a Budget Hearing; 

(3) Budget Hearings will be listed for no more than 10 minutes and will be conducted by telephone without any involvement of, or notice given to, the defendants; 

(4) Copies of the Budget Order made, and the questionnaire and supporting statement will then be sent to the defendants. They will have the right to apply for a hearing to vary the Budget Order but will be discouraged from doing so; 

13. Obvious flaws in the clinical negligence pilot appear to be: 

(1) Judicial time: Master Yoxall has said that he does not think it practical unless a third clinical negligence Master is appointed: in the current age of austerity, will one be? 

(2) There is no mention in the pilot of the effect that the Budget Order may later have on any subsequent summary or detailed assessment; 

(3) The information that has to be provided by the claimant is remarkably brief (and less than actually already required in the Rules by Precedent H), and the time devoted to the process similarly brief: how can a proper analysis be done? 

(4) The costs questionnaire and the Budget Order itself will simply specify a total figure for costs for a case which goes through to trial. On most figures, about 1% of clinical negligence claims which are notified to a defendant go to trial: 99% do not. Thus the budget will not be much help in those 99% of cases. 

14. It remains to be seen whether I will be eating my words in two years’ time..
The Future of Costs Management?
15. Jackson LJ favours a “gradualist approach”: 

(1) There needs to be an effective training regime for both lawyers and judges; 

(2) New rules need to be drafted setting out a standard costs management procedure which judges have discretion to adopt if and when they see fit, either of their own motion or if one of the parties. He thinks it would be wrong initially to make it compulsory. 
16. He proposes that rules for costs management are drafted in the summer of 2010 once feedback from the pilot projects is in. He suggests at the same time that the costs capping rules are amended to create harmony between the two procedures, even though they are separate procedures. In particular, he thinks the requirement for “exceptional circumstances” will have to be removed from Section 23A.1 of the Costs Practice Direction. He does not mention the requirement to show that a detailed assessment would be inadequate. The rules should take into account the 4 elements making up the essence of costs management summarised above. 

17. Once the voluntary system has been in place for some time, then a reconsideration should be made with a view to making it mandatory in certain categories of litigation. 

Pre-Action Costs Management? 
18. It has been argued by some that, by the time the court is seized of the matter, it is often too late as disproportionate costs have already been run up. The example is given of clinical negligence. He suggests that a party can make an ex parte application in writing or on the telephone whereby the court approves further expenditure once a certain level of costs is reached. He proposes a clinical negligence pilot in this regard, and it could be rolled out to a more general scheme. However, he accepts that primary legislation will be needed to enable the Rules Committee to make rules in respect of pre-issue costs management. 
19. How the court will have sufficient resources to enable this to happen in this age of austerity is not addressed in the report... 
Fixed Costs
20. The Jackson preliminary report expressed the unanimous view of the panel of assessors that there should be fixed cost for all fast track cases.  The final report contains detailed proposals for fixing costs in fast track personal injury claims and proposes an overall limit on recoverable costs in the fast track for non-personal injury claims. 

21. These are proposals for fixing standard basis costs.  They would not apply where there is an indemnity basis costs award.

22. The report concludes that all costs for personal injury litigation (road traffic accident, employer’s liability accident, employers’ liability disease, and public liability accident) should be fixed, that is to say figures specified or calculated be predetermined means.

23. The report recommends that the correct starting point is figures described as ‘Fenn 2’.  This is the second set of figures produced by Professor Fenn and is based on three stages post-issue but pre-trial (pre-allocation, post allocation but pre-listing and post-listing).  

24. To those figures would be added an amount (depending on the type of claim) to reflect the cost of using the bar.  However the notional costs of counsel would not be ring-fenced as a disbursement, but rather built into the formula for fixed profit costs (except that there would be a discrete trial advocacy fee).  The amount recoverable by the barrister for any work would be the subject of agreement between him and the solicitor.  The report concludes that fixing counsel’s fees in respect of different elements of work with graduations according to complexity would be too complicated.

25. The report proposes a matrix of fixed fees for RTA, ELA and PLA claims, in addition to: the fixed fee regime already in place for RTA claims which settle pre-issue for £10,000 or less (pursuant to CPR Part 45 Section III); and the fees now fixed for the ‘MoJ RTA Claims Process’ (to be found in the new Section VI).

26. The proposed structure is similar to the existing fixed cost regimes.  A claimant would be entitled to recover as fixed costs a percentage of damages or a lump sum plus a percentage of damages.  The actual figures would depend on the type of claim, its value and the stage at which it concludes.  

27. There would also be separate provision for a trial advocacy fee, which would also depend on the type and value of the claim.

28. The percentage level of the permissible success fee where there is a CFA would again depend on the nature of the claim and the stage at which the claim concludes. The initial success fees range from 12.5% (for RTAs) to 45% (for PLAs).  Perhaps unsurprisingly the success fee for all claims that reach trial would be 100%.  

29. There are further refinements.  In particular there is an uplift (of 12.5%) for London firms; a modest uplift to pre-trial success fees for EL cases for membership organisations.  

30. There are in fact two alternative matrices proposed by the report, the second of which provides for discounts when the defendant admits liability within the protocol period (the amount of the discount depending on whether the claim concludes pre- or post-issue).

31. The report rejects the suggestion that ELD costs should not be fixed.  There is though no proposed matrix at present.  One will be proposed after further analysis and submissions.

32. As with the present fixed costs regime, there will be an ‘escape clause’ where the court considers there are exceptional circumstances and where on assessment the costs are at least 20% higher than the fixed costs.  The report recommends that there should be no further escape clauses.  If a case is complex enough it can be allocated to the multi-track; and where appropriate the fixed costs regime can be disapplied by a costs order on the indemnity basis.

33. The report proposes that the sums recoverable for obtaining medical reports and records should be capped at the levels currently specified in the MRO agreement.  There should be a provision akin to CPR r. 45.10 in respect of other disbursements, which identifies specific disbursements which are recoverable in principle (with the appropriate amount to be assessed in the conventional way).

34. Where a defendant wins on liability and it is awarded its costs, their amount would be determined by the claim pleaded.  Where a defendant wins on quantum and the court orders the defendant to pay costs to the date of the offer’s expiry and the claimant to pay costs thereafter, the claimant would recover his costs to the relevant date and the defendant its costs for the period between that date and the date of judgment.

35. In non-PI cases the report recommends that there should be a ‘dual approach’.

36. First there should be an overall limit on recoverable costs.  The report recommends that this limit be £12,000.  Again this would apply only to standard basis costs.  The limit would not include court fees or trial advocacy fees (which are already fixed).  It would though include all pre-trial outlays including counsel’s and expert fees.  (The only exceptions, if they remain recoverable, would be success fees and ATE premiums.)  

37. Judges are encouraged (within this overall limit) to use the existing power in CPR r. 35.4(4) to limit the recoverable level of expert fees.

38. The second aspect of the approach proposed by the report is that, where possible, there should be matrices of fixed costs for specific categories of cases.  The report makes a specific recommendation (with different figures and percentages pre- and post-issue) for RTA cases not involving PI.  A proposal in respect of housing claims will follow.

39. These recommendations do not require primary legislation.  They could therefore be implemented relatively promptly by the Civil Procedure Rule Committee.

The Future of Fixed Costs

40. More fixing of costs for lower value claims seems inevitable.  It is undoubtedly true that the assessment of costs on a conventional basis for these claims can lead to expense that is markedly out of proportion to the sums in issue.  The idea is that, as in the existing fixed costs regimes incorporated into CPR 45, provided the costs are fixed at appropriate levels, the gains and losses ought more or less cancel each other out for those who do relevant work in volume.  The justice of fixing costs might be rather rougher for those who only occasionally undertake such litigation; but perhaps that is a price worth paying? Certainly not for the costs draftsmen/costs negotiators who live off this kind of work. 
41. Efforts have already been made to agree what the fast track fees should be. A mediation process set up by the Civil Justice Council collapsed even before Jackson LJ’s final report was out, with APIL having walked out at one stage and complaints that the process was being rushed. 

42. Jackson LJ specifically considered extending fixed costs outside the fast track, including specifically for relatively low value business disputes. The Federation for Small Businesses was in favour. However, Jackson LJ ultimately found that this would be premature and that the experience of the fast track scheme should take priority and should be subject to review as to its possible wider application and not in the remote future. However, he does recommend: 
(1) A scheme of capped scale costs for lower value multi-track intellectual property cases in the Patents County Court, and 

(2) Benchmark costs for bankruptcy petitions and winding up petitions. 

43. For those with long memories, is this not a return to the County Court scales? Will it generate the same level of satellite litigation? It remains to be seen. It is worth being reminded that fixed costs are not a new concept but one which has gone in and out of fashion in the past. Will it be any more successful this time? 
Much ado about nothing

 or a useful tool for the axeman? 

The fate of the Jackson review in a time of scarcity  

To accompany the talk given by Andrew Post -  Hailsham Chambers Costs Group seminar July 2010 

The Jackson Review was published some 6 months ago.  The impression given at the launch of the final report was that radical reform was not just on the cards but imminent.  Lord Neuberger, the Master of the Rolls, said:

 
The time for discussion and debate is over: it is now time for action. I hope that the 
Ministry of Justice will give these proposals the same enthusiastic and practical 
support which the Judges will give them.


I am happy to say that Lord Justice Jackson has agreed to play a leading part in 
bringing his excellent proposals into effect, and I will ensure that he receives all the 
support that I can muster.
Six months have passed but little has happened so far.  There have been brief debates in the House of Commons and the House of Lords.  A judicial steering group has been formed consisting of Lord Neuberger MR, Maurice Kay LJ, Moore-Bick LJ and Jackson LJ. The judges acting alone cannot, however, deliver the Jackson package, because legislative change is necessary.  Primary legislation is required and that means that the new government must find time in its Parliamentary timetable for the changes that are required.  

Now that there is a coalition government and the unexpected incumbent of the Lord Chancellor’s office is Ken Clarke QC, it is a good moment to consider what is actually likely to happen to the Jackson proposals, and when.  What are the real prospects that the reforms will be put into effect?  Will the government pick and choose between the various proposals or accept the package as a whole? 

What’s the problem? 

There is a perception, particularly in the higher judiciary, that the part of the Woolf reforms that has proved least successful has been the costs regime.  The Court of Appeal has regularly expressed scathing opinions about the extent of the costs of litigation and about the number of disputes about costs as opposed to damages that find their way to the appellate courts.  Lord Justice Jackson has declared that part of the effect of his proposed reforms would be to render barristers specialising in costs redundant. 

That more general problem with excessive costs has been compounded by the effects of the introduction of recoverability of additional liabilities. Costs which are just about proportionate before the addition of a success fee and an after the event insurance premium are unlikely to remain so once the additional liabilities have been added.  Yet, since the rules on proportionality expressly require the court to take no account of additional liabilities when deciding whether base costs are proportionate, the existing costs regime can do little to prevent costs from becoming disproportionate.  

The introduction of recoverability of additional liabilities caused Defendants to face massively increased costs liabilities and therefore gave them every incentive to look for technical defects in conditional fee agreements, triggering the so called “costs wars”.  

What was Sir Rupert Jackson asked to do about it?

Jackson LJ was appointed by Sir Anthony Clarke, the then Master of the Rolls, to report as to costs and to set out proposals for reform of the civil costs system. 

The terms of reference required Sir Rupert Jackson to review the rules and principles governing the costs of civil litigation and to make recommendations in order of promote access to justice at proportionate cost.

The key challenge was therefore to strike a balance being promoting access to justice and limiting costs to a proportionate sum.  

What did he conclude? 

At the end of a year’s investigation which involved visits to other jurisdictions across the world and in which he was assisted by a team of assessors, Jackson LJ concluded that costs are excessive, identified 16 reasons for this and then set about proposing reforms intended to alter the situation and seek to bring costs under control. 

What are key reforms?

The Jackson package can be divided into three broad heads: reform of funding, reform of procedure and reform of assessment of costs.

(i)
Reform of funding 

· The abolition of recovery of success fees and ATE premiums, partially compensated by an increase of 10% in PI general damages 

· Qualified one way costs shifting

· Legalisation of contingency fees

· Encouragement of third party funding  
· A ban on referral fees in PI cases
 (b)
Reform of Procedure

· Stronger case management including costs management 

· A 10% increase of damages where a Defendant fails to accept a Claimant’s Part 36 offer which is beaten at trial  

· Docketing: assignment of cases to a particular judge

· Changes to procedures for disclosure and witness statements 

(c)
Reform of assessment of costs 

· Abolition of the indemnity principle

· Primacy of proportionality so that it now trumps reasonableness 

· Fixed costs for fast track PI and in the future for all fast track cases

· The creation of a Costs Council to determine fixed costs and recoverable hourly rates

The merits of the package

Reform of Procedure

Many of the proposed reforms of procedure are modest, sensible changes to which few could object.  The best example is the reform of the Part 36 regime so that Claimant’s offers have the sort of teeth that Defendant’s offers have always enjoyed.  Equally there are good reasons for reversing Carver v BAA [2008] EWCA Civ 412 so that parties can enjoy greater certainty as to the effects of a Part 36 offer.  

Reforms to disclosure in heavy case and efforts to control the relentless expansion of the scale of witness statements are relatively uncontroversial, too. 

There is widespread support for docketing – the assignment of a single procedural judge and a single High Court Judge to manage the progress of a case.  The doubts are not about whether it would be desirable but whether it is realistically achievable.  The proposals for costs management have been given a cautious welcome, the general view being that the devil is in the detail; there will be a trade off between the scheme being flexible enough to cope with unexpected developments and it being tough enough to impose any meaningful control on costs.  

It is not, however, these largely technical changes that have attracted controversy but the changes to funding.  The changes to assessment have attracted less attention but may have substantial problems too.    

Reform of funding
The highest profile and most controversial change, welcomed with enthusiasm by insurers and major Defendants, is of course the reversal of the rule allowing recovery of success fees and ATE insurance premiums.  This change will certainly make the costs payable by unsuccessful Defendants more proportionate. But what about the other half of the equation, securing access to justice?  The answer in the report is that the other changes, in particular qualified one way costs shifting and the increase of general damages by 10% will balance matters out.  Qualified one way costs shifting may remove the need for insurance against opponents’ costs, although again the devil is in the detail – how unreasonable must conduct be to attract a costs order?  But how is a Claimant now to fund disbursements?  One suggestion appears to be that solicitors will take on this burden, but will that really happen in cases which are dependent on expert evidence?  Will ATE insurers be interested in offering policies that cover disbursements alone, and how much will these cost? 

The analysis that suggests that a 10% increase in general damages will even up the scales as regards irrecoverable success fees is equally questionable.  It appears to be based on the fact that most injuries are minor, and the calculation that, in those cases, a 10% increase in general damages will be enough to compensate for the irrecoverability of the success fee.  But this arithmetic does not work where a case necessarily involves high costs and where the bulk of the damages are not general damages but the costs of past and future care and expenses. 

All this will mean that if the Jackson scheme is introduced it is likely to have an adverse effect on access to justice, at least in relation to claims such as clinical negligence claims and catastrophic personal injury claims where costs are very substantial.

Commercial litigators will be more interested in the proposals for litigation funding and contingency fees.  Jackson is a supporter of commercial litigation funding but many potential funders will be put off by the suggestion that their liability for adverse costs should no longer be capped at the level of their investment, reversing the decision in Arkin v Borchard Lines [2005] EWCA Civ 655.  His proposals for contingency fees are more radical; he proposes that solicitors’ fees calculated as a percentage of the damages should be permissible provided the client has independent advice; in personal injury cases the percentage should not be more than 25%.  A successful party whose solicitor acted under a contingency fee agreement will be able to recover costs from its opponent on a conventional hourly rate basis, provided of course that the indemnity principle is abolished.    

Reform of assessment
The fixed costs regime is considered to have been a success and the expansion of this regime is a part of the proposals that is more or less certain to go ahead.  It is very likely, too, that the proposed Costs Council will come into force, although it is not clear how much difference this will really make to hourly rates.

Two other proposed reforms are likely to be more problematic.  The final report proposes that the indemnity principle should be abolished.  Jackson LJ is right that most of the disputes about costs of the last decade have been related to the indemnity principle, but it is not clear that the effects of its abolition have been thought through.  If the discipline of what clients are actually willing to pay is removed, it is easy to see that solicitors’ costs will spiral upwards: indeed this is part of the reason why Sir Rupert wants to end the recoverability of success fees: if clients never have to pay, success fees can be increased with impunity.  It is hard to see that the amendment to CPR rule 44 proposed in the final report will really remove this risk.  

An equally problematic proposal is the suggestion that the decision in Home Office v Lownds [2002] EWCA Civ 365 should be reversed so that costs which are disproportionate should not be recoverable even if they are necessary.  Whilst this proposal has attracted relatively little attention, it is potentially very damaging.   Some cases are important and necessarily expensive to conduct, but will attract only modest damages.  Fatal claims arising out of the deaths of prisoners or psychiatric patients are a good example.   Reforms that meant that the necessary costs of these claims were irrecoverable would be very undesirable.  
Which of the reforms require legislation?
Most of the radical reforms require primary legislation.  Putting an end to recoverability of additional liabilities cannot satisfactorily be achieved without revocation of the provisions that allow recoverability: section 29 of the Access to Justice Act 1999 and section 58A(6) of the Courts and Legal Services Act 1990.  

The abolition of the indemnity principle will also require legislation: although section 51(2) of the Senior Courts Act 1981 empowers the Rules committee to make rules allowing recovery of more costs than would be allowed under the indemnity principle, this would not be enough to abolish the principle and Jackson LJ accepted that many provisions assume the existence of the principle and will require consideration and amendment where necessary.  The process of drafting this legislation will be difficult and time consuming. 

The regulation of contingency funding (and perhaps also its legalisation) will require legislation. 

Much of the rest of the changes can be achieved by way of changes in rules or even by judicial decisions; one exception is management of pre-action costs, which will require primary legislation.  

What’s the new government’s likely attitude?
We do not know.  The Conservative and Liberal Democrat manifestoes had little to say about civil justice let alone this esoteric topic.  The Conservative/Libdem agreement is, unsurprisingly, equally unconcerned with the subject.

Henry Bellingham MP, Shadow Justice Minister, expressed some doubts about the reforms in March, but as he has ended up at the Foreign Office not the Ministry of Justice his opinions may not be much of a guide to the attitudes of his successors.

What may the government be thinking?

The new government is likely to find itself on the horns of not one but two dilemmas: 

The first: Lord Justice Jackson himself describes his package of proposed reforms as a coherent package of interlocking reforms designed to control costs and promote access to justice.  In saying this he is expressly warning politicians not to cherry pick the reforms by introducing the easy ones and omitting or delaying the tough nuts.   Yet his reforms are sufficiently radical to require complex primary legislation as seen above.    There is no doubt that the government’s legislative intray generally, and the Ministry of Justice’s “to do list” in particular, are very crowded.  It is easy to see that this sort of technical reform will be pushed to the back of the queue by measures such as the mooted Great Repeal Bill.

The first dilemma is therefore whether the package really has to be treated a single unit, and whether the government must decide between doing nothing or taking up some of the precious legislative time for reforms that will certainly make some people unhappy and will gain little by way of positive publicity.

The second dilemma is equally tough.   There is no doubt that the funding of public services will be under acute strain over the coming years.  It might be thought that a quick way to save the government some money is to make litigation cheaper for Defendants and thus to save money for the NHSLA, the Ministry of Defence, the Home Office and other government departments that find themselves losing much more litigation than they win.  The abolition of recoverability is clearly tempting, therefore.

However other parts of the reforms may cost more than this change would save.  The abolition of the indemnity principle seems certain to increase legal costs. More intensive case management generally and costs management in particular will require more spending on the administration of justice.  The increase in damages by 10% is a guaranteed increase in expenditure, and cynical civil servants are likely to point to the risk that actual increases in costs are never in fact offset by future projected savings.     

So what will happen?
It is likely that Sir Rupert Jackson’s pleas not to cherry pick will go unheeded. The judges are keen to get on with the reforms and there is much they can do by way of case management – don’t forget that costs capping was a judicial innovation. Most of the changes to the procedural rules can be put into effect without legislation and will probably proceed.  The Costs Council will not be expensive, so will probably be set up; whether it will achieve much is uncertain.   

However some of the proposed changes to case management may be hampered by shortage of funding.  Can docketing and IT for the judiciary be effective at a time when the budget of the Ministry of Justice is under pressure? 

The radical reforms will face a tough series of hurdles.  The government will not want to use scarce legislative time to advance unpopular changes – note the failure of the attempt to reform CFAs for defamation cases just before the election.  In addition any proposed changes will be closely scrutinised by the Treasury.   Public money is short enough that it is likely that reforms will only be put into effect if they will save the exchequer money overall, and will not be brought forward unless there is a high degree of confidence that they will not bring unforeseen expenses in their wake.  Given the difficulty of predicting the financial effects of this sort of reform, my personal hunch is that relatively few of the radical reforms will be brought into effect in the near future. 

It follows that the battle on recoverability of additional liabilities is not yet lost; there will be more consultation and access to justice arguments may yet prove decisive. Will the government dare to damage CFAs at the same time as making cuts in Legal Aid?

Conclusion   
So what will the final verdict on Jackson be?  Is it likely to end as much ado about nothing or will the proposals prove to be a useful tool for the axemen in the Treasury? I am going to have to hedge my bets by saying that it’s too early to tell.  

What is clear is that the senior judiciary’s hopes that this review can bring an end to controversy about costs are very unlikely to be met any time soon.  There is plenty still to argue about, and that is unlikely to change as reforms are brought into effect.  
ANDREW POST
6 July 2010
A PIECE OF THE ACTION: CONTINGENCY FEES AND CHAMPERTY

To accompany the talk given by Jamie Carpenter and Joshua Munro  -  Hailsham Chambers Costs Group seminar July 2010 

1. This paper examines two strands of recently developing jurisprudence: the resurgence of champerty and the use and regulation of contingency fee agreements.  The latter is part of a general trend to recognise the value of funding arrangements which not long ago would have been considered abhorrent.  However, with such funding arrangements often comes an increased liability on the part of the client or a losing opponent.  The resurgence of champerty may therefore be seen as a reaction the liberalising trend by those who stand to be out of pocket as a result, to try to limit it as much as possible.  The cases discussed in this paper therefore represent the front line in this elemental battle of public policy.

2. In particular, this paper will examine:

(a) The lawfulness of solicitors providing their clients with adverse costs indemnities.

(b) Champerty by claims management companies.

(c) Contingency fees in tribunal proceedings.

(d) The future of contingency fees.

CHAMPERTY
Adverse Costs Indemnities
3. A run of recent cases has brought to light a new trend in funding arrangements and a potentially fruitful avenue of attack for paying parties.  

4. That trend is the provision by the solicitors of a indemnity in relation to disbursements and adverse costs orders instead of taking out ATE insurance.  It is not known how prevalent this is, but it must be a reasonable presumption that the three cases discussed below represent the tip of a reasonably large iceberg.  In those three cases, the paying party has argued that such an arrangement is champertous and contrary to public policy, because it offers an additional incentive to the solicitors to corrupt the judicial process.  So far the score is 2-1 to the paying parties.

5. These days it is no longer enough simply to point to an interest in the outcome of the case to raise a cry of “champerty”.  The modern approach is to ask the over-arching question whether the agreement “has the tendency to corrupt public justice” (from Giles v Thompson [1993] 3 All ER 321, 328 per Steyn LJ).  Or as Lord Phillips MR put it in R (Factortame) v Secretary of State for Transport, Local Government and the Regions (No 8) [2002] 3 WLR 1104 (para 36):

“[W]e believe one must today look at the facts of the particular case and consider whether those facts suggest that the agreement in question might tempt the allegedly champertous maintainer for his personal gain to inflame the damages, to suppress evidence, to suborn witnesses or otherwise to undermine the ends of justice.”
6. Further, the modern approach balances the public policy protecting the sanctity of litigation against the public policy of promoting access to justice.  Applying that approach has, in recent years, led to the upholding of arrangements which would not long ago have been unthinkable, such as the funding of litigation by disinterested third parties (Hamilton v Al Fayed (No 2) [2002] EWCA Civ 665), the professional funding of litigation in return for a share of the proceeds (Arkin v Borchard Lines [2005] EWCA Civ 655) and even the co-ordinating of litigation in return for a share of the proceeds (Factortame).

7. However, the courts have continued to exercise particular care when it comes to solicitors entering into such arrangements.  There are plenty of dicta in the authorities to suggest that lawyers are in a special category when it comes to consideration of public policy, because of their unique position to exercise a malign influence over litigation (see Trendtex Trading Corpn v Credit Suisse [1980] QB 629 at 633F per Oliver LJ, Wallersteiner v Moir (No 2) [1975] QB 373 at 402 per Buckley LJ and Factortame (supra) at 1124F per Lord Phillips MR).

8. So how do those principles apply when a solicitor gives himself an interest in the outcome of a claim in the form of an indemnity for adverse costs?  The issue was first considered by Deputy Master Victoria Williams in Dix v Townend [2008] EWHC 90117 (costs).  In that case, the claimant had been seriously injured in a road traffic accident.  He entered into a CFA with his solicitors with a success fee of 25%, but instead of taking out ATE insurance, they gave him an unlimited indemnity in relation to the defendant’s costs if he lost.  The claim succeeded and settled for £675,000.  The claimant’s costs were £146,094.10 including VAT and additional liabilities.  The Deputy Master held that the arrangement was contrary to public policy and unlawful.  Although there were features of the arrangement that might be beneficial to the defendant (for example, being spared the cost of ATE insurance) and it might be said the arrangement in some ways promoted access to justice, the Deputy Master considered more significant that the indemnity was open ended, so that the solicitors’ exposure in the event of failure potentially far exceeded what they stood to gain in the event of success, and there was no evidence of provision for or insurance against the potential loss.  That gave the solicitor “too much at stake”.  The Deputy Master concluded (para 72): 

“It would be unrealistic to expect a solicitor to keep a clear eye and an unbiased judgment, and to maintain that proper distance from the client and the litigation, which it is his duty to maintain, when the pressure mounts and ethical decisions are needed the consequences of which for the solicitor may be substantial personal liability under this clause.”
9. However, the Deputy Master went on to say that it was a fact sensitive decision and not every indemnity would necessarily suffer the same fate.

10. The issue next arose for determination by Macduff J in Morris v London Borough of Southwark (5 February 2010, unreported) on appeal from the SCCO.  There the circumstances and the result were somewhat different.  The solicitors were undertaking housing disrepair claims in circumstances where such claims had previously been publicly funded, but the solicitors had chosen not to renew their franchise.  Instead they had set up a scheme which was intended to provide their clients with the benefits of public funding without the bureaucratic burdens.  As part of that scheme, the clients would enter into a CFA with a 10% success fee and the solicitors would provide an adverse costs indemnity.  The latter was provided, because, if ATE insurance could be obtained at all, it was at disproportionate cost.  At first instance, the retainer had been struck down.  However, on appeal, Macduff J applied the Factortame test and concluded that the arrangement did not offend public policy.  He considered that the scheme promoted access to justice, the cases were well run and low risk (as demonstrated by the low success fee), and there were obvious benefits to the defendant, because they would get their costs if they won (unlike with public funding) and they were spared the significant cost of an ATE premium.  In those circumstances, the solicitors had a “small financial interest” in the cases, which was outweighed by the scheme’s benefits.  

11. Again, the decision was said to be very much on its own facts.  The Judge rejected arguments from each side that an adverse costs indemnity was always acceptable or never acceptable.  He referred to the Dix decision, but distinguished it on its facts, without saying whether it was rightly or wrongly decided.

12. The third and most recent decision was by DJ Phillips, the Regional Costs Judge in Cardiff, in Bright v Legal & General Insurance (18 March 2010, unreported).  In that case, an indemnity had apparently been provided in a straightforward road traffic accident claim.  The defendant had advanced a “low velocity impact” defence until refused permission by the court to rely on its expert evidence.  The claim had ultimately settled shortly before trial for £4,500 and the claimant’s costs totalled £11,772.11, a fraction of the amounts at stake in Dix.

13. What made the case unusual was that ATE insurance had in fact subsequently been taken out, so that any indemnity was never actually effective.  It was the solicitors’ case that the indemnity had never been intended to be a true indemnity and was simply a way of reassuring the client whilst his legal expenses insurance position was investigated.  The Judge therefore had to determine two issues: what were the terms of any indemnity offered and did any such indemnity offend public policy?  

14. On the basis that the enforceability of the retainer had to be determined at the time it was entered into, and in the absence of any evidence that the solicitors’ intentions were communicated to the client, the Judge held that, at the time it was given, the indemnity was real and open-ended.  Such an indemnity was held to be contrary to public policy.  The Judge held that solicitors are in a special category and that the court should be particularly careful where an arrangement with a solicitor that might offend public policy was concerned.  He distinguished Morris on the basis that the arrangement in Bright did not promote access to justice, because access to justice was freely available to the victims of road traffic accidents and ATE insurance was widely available at a modest premium.   Following dicta in Awwad v Geraghty & Co [2001] QB 570, the Judge held that it was not for the court to advance public policy.

15. All three cases are decisions on their own facts, but the common thread to them is that it was acknowledged in each case that the provision of an adverse costs indemnity by the solicitors had at least the potential to corrupt public justice.  Whether it would do so in any particular case depended in part on the potential exposure under the indemnity and in part on the promotion of access to justice.  Of course, it was not suggested in any of the cases that the solicitors had in fact done anything wrong; the issue was the tendency of the agreement to lead to temptation from the path of rectitude.  In Morris the arrangement substantially enhanced access to justice and was acceptable; in Dix and Bright it did not and was not.

16. To the extent that it sets out the principles to be applied, the decision in Morris is of course binding, whereas the others are not.  However, the Court of Appeal’s views on the subject will soon be known, as permission for a second appeal has been granted in Morris.  Permission for a leapfrog appeal was also granted in Bright, but the case has since been settled.    

17. For now, any paying party facing a CFA funded claim with no ATE insurance will want to find out whether an indemnity might have been provided.  Any receiving party who has provided an indemnity will want to consider how to demonstrate that the arrangement promoted access to justice without undermining the purity of that justice.  

Champerty by a Claims Management Company
18. A finding of good old-fashioned champerty was made by HHJ Holman in Claims Group Direct Ltd v Lloyds TSB Bank plc (14 October 2009, unreported).  A claims management company had been taking assignments of claims against financial institutions for mis-selling payment protection insurance policies.  The company would run the claim largely without reference to the policyholder and could settle the claim without reference to the policyholder for at least 75% of its full value.  The company would take 34.5% of the proceeds (or £10 if that sum was greater) plus an administration fee of £40 and other expenses.

19. Perhaps unsurprisingly, that arrangement was held to be champertous.  The key features as far as the Judge was concerned were:

(a) The claims management company was a stranger to the proceedings.

(b) The percentage of the proceeds taken was substantial.

(c) Had the policyholder instructed solicitors in the usual way, the solicitors would not have been permitted to enter into such an arrangement.

(d) There was concern about consumer protection.

(e) The company exercised substantial control over the litigation.

(f) The company’s interest was in generating claims rather than protecting the policyholders.
20. The Judge concluded:

“The description ‘claims farmers’ is very much in vogue at present.  If I consider all the circumstances of these cases, the claimant is garnering claims for itself with a view to harvesting a substantial financial return.  This is detrimental to the public interest and the due administration of justice.”
PURE CONTINGENCY FEES
21. Contingency fee agreements (agreements under which a solicitor acts for a percentage of the damages recovered) have also come under the spotlight recently.

Contingency Fees in Tribunals
22. Whilst pure contingency fees are prohibited in contentious business, they are expressly permitted by statute in relation to non-contentious business.  Section 57 Solicitors Act 1974 provides as follows:

“Non-Contentious Business Agreements
57(1)
Whether or not any order is in force under Section 56, a solicitor and his client may, before or after or in the course of the transaction of any non-contentious business by the solicitors, make an agreement as to his remuneration in respect of that business.

(2)
The agreement may provide for the remuneration of the solicitor by a gross sum, or by reference to an hourly rate, or by a commission or percentage, or by a salary, or otherwise…” (emphasis added).

23. “Contentious business” and “Non-contentious business” are defined in section 87(1) of the Act:

‘“Contentious business” means business done, whether as solicitor or as advocate, in or for the purposes of proceedings begun before a court or before an arbitrator, not being business which falls within the definition of non-contentious or common form probate business contained in Section 128 of the Senior Courts Act 1981.

“Non-contentious business” means any business done as a solicitor which is not contentious business as defined by this subsection.’
24. It has generally been assumed that “proceedings begun before a court” is to be given a narrow interpretation, so that it only applies to proceedings actually commenced in a court of record and not to proceedings before a tribunal, such as the Employment Tribunal.  Thus, it has generally been assumed that pure contingency fee agreements are lawful in such proceedings.

25. Whilst that position may be thought to be anomalous (since such proceedings can be every bit as contentious as “contentious” proceedings), acceptance of it has been expressed in a number of authoritative places:

(a) When debating the amendments to section 58 Courts and Legal Services Act 1990 to be made by the Access to Justice Bill (which became the Access to Justice Act 1999), Lord Kingsland said:

“The background to this is that contingency fees were, and probably remain, unlawful at common law except in certain specific circumstances.  For example, a solicitor may charge on a contingency basis for non-contentious business which includes debt recovery by writing letters or negotiating settlement of any claims without starting proceedings.  It also includes acting in tribunal cases, planning inquiries, criminal injuries compensation claims, and any other tribunal case.”
(b) In the same debate, the Lord Chancellor said:

“It was not the intention of this legislation to make unlawful other kinds of fee agreements that solicitors presently use.  For example, it is perfectly lawful for solicitors to work on a contingency fee basis where they are undertaking work in “non-contentious” business as defined by the Solicitors Act 1974. … The noble Lord, Lord Kingsland, referred to proceedings in employment tribunals.  Under the Act non-contentious business includes all proceedings in employment tribunals because they are neither proceedings before a court nor an arbitrator.  However, everyone knows that in practice they are just as contentious as court proceedings.”

(c) In March 2001, Sir Andrew Legatt wrote in his Report of the Review of Tribunals (para 4.43):

“The position in [Employment Tribunals] is distinctive.  Cases before ETs are not included within the definition of “contentious business” to be found in Section 87 of the Solicitors Act 1974, although they are directly comparable to other forms of contentious business.  As a result, contingency fees (which offer not protection against the proportion of awards which might be absorbed by “no win, no fee” agreements) are not prohibited, although they are in contentious business before the courts.  This appears to be an anomaly.”
(d) In August 2005, the Civil Justice Council wrote of contingency fees:

“Non contentious work is not restricted to the obvious example of commercial transactions which routinely operate on a no deal/no fee basis.  It also includes the resolution of disputes that are outside contentious business as defined in the Solicitors Act 1974.  These include for example, Employment Tribunal cases where lawyers are allowed to accept remuneration on a contingency fee basis of a percentage of compensation recovered…”
(e) In his preliminary report, Lord Justice Jackson wrote (chapter 20, Contingency Fees):

“2.1 Tribunals
The first jurisdiction to consider is close to home, namely tribunals in England and Wales.  Proceedings in all tribunals other than the Lands Tribunal and the Employment Appeal Tribunal, are classified as “non-contentious” business.  Solicitors are therefore permitted to conduct tribunal proceedings on the basis of contingency fees.”
(f) On 1 July 2009, the Government published a consultation paper, Regulating Damages Based Agreements, in which it was stated:

“DBAs have long played a role in access to justice by helping consumers in England and Wales to pursue claims in tribunals, principally in employment tribunals.  …  The proposals in this paper are limited to consumer protection issues arising out of their existing use predominately in Employment Tribunals and in the Tax Chamber.”
26. This understanding has been mirrored in the Law Society’s long-standing advice to its members that contingency fee agreements are lawful in tribunals such as the Employment Tribunal and the VAT and Duties Tribunal.  However, as will be seen below, that understanding has recently been put to the test.

Regulation of Contingency Fee Agreements
27. Whilst considered lawful, contingency fee agreements were also considered to offer scope for advantage to be taken of clients, whether by not informing them of alternative methods of funding their claim or by taking an excessive proportion of their recovery.

28. Following consultation in 2009, the Government therefore decided to regulate contingency fee agreements (called “damages based agreements” in the legislation) in employment tribunal cases.

29. Section 154 Coroners and Justice Act 2009 added a new section 58AA to the Courts and Legal Services Act 1990, which provides:

S. 58AA Damages-based agreements relating to employment matters 

(1) A damages-based agreement which relates to an employment matter and satisfies the conditions in subsection (4) is not unenforceable by reason only of its being a damages- based agreement. 

(2) But a damages based agreement which relates to an employment matter and does not satisfy those conditions is unenforceable. 

(3) For the purposes of this section—

(a) a damages-based agreement is an agreement between a person providing advocacy services, litigation services or claims management services and the recipient of those services which provides that—

(i) the recipient is to make a payment to the person providing the services if the recipient obtains a specified financial benefit in connection with the matter in relation to which the services are provided, and 

(ii) the amount of that payment is to be determined by reference to the amount of the financial benefit obtained; 

(b) a damages-based agreement relates to an employment matter if the matter in relation to which the services are provided is a matter that is, or could become, the subject of proceedings before an employment tribunal. 

(4) The agreement—

(a) must be in writing; 

(b) must not provide for a payment above a prescribed amount or for a payment above an amount calculated in a prescribed manner; 

(c) must comply with such other requirements as to its terms and conditions as are prescribed; and 

(d) must be made only after the person providing services under the agreement has provided prescribed information. 

(5) Regulations under subsection (4) are to be made by the Lord Chancellor and may make different provision in relation to different descriptions of agreements. 

(6) Before making regulations under subsection (4) the Lord Chancellor must consult—

(a) the designated judges, 

(b) the General Council of the Bar, 

(c) the Law Society, and 

(d) such other bodies as the Lord Chancellor considers appropriate. 

(7) In this section—

"payment" includes a transfer of assets and any other transfer of money's worth (and the reference in subsection (4)(b) to a payment above a prescribed amount, or above an amount calculated in a prescribed manner, is to be construed accordingly); 

"claims management services" has the same meaning as in Part 2 of the Compensation Act 2006 (see section 4(2) of that Act). 

(8) Nothing in this section applies to an agreement entered into before the coming into force of the first regulations made under subsection (4). 

30. That section came into force on 12 November 2009, but no regulations under it were made until 7 April 2010, when the Damages Based Agreements Regulations 2010 came into being.

31. The key provisions of s. 58AA and the Regulations are as follows:

(a) A damages-based agreement (as defined) relating to a dispute which is or could become the subject of proceedings before an employment tribunal will be unenforceable unless it complies with the statutory requirements.

(b) The agreement must be in writing.

(c) The maximum fee that can be charged, including VAT, is 35% of the recovery plus disbursements.

(d) The agreement must specify matters such as the proceedings to which the agreement applies and the reasons for the level of the charge.

(e) Before signing the agreement, the client must be given written information about, inter alia, the availability of ACAS to resolve the dispute, other forms of funding, including pro bono, and a reasonable estimate of disbursements.

(f) The ability of either party to terminate the agreement is restricted: the solicitor may only terminate the agreement if the clients acts unreasonable; the client cannot terminate the agreement after a settlement has been agreed or within seven days before the start of the hearing.  If the agreement is terminated, the client can only be charged for the work done on an ordinary basis.

(g) The new legislation does not apply to agreements entered into before 7 April 2010.

Contingency Fee Agreements in Tribunals – Challenging the Presumption
32. HMRC have recently challenged the understanding that contingency fee agreements are lawful in tribunals.  On 17 June 2010, Master Hurst gave judgment on a preliminary issue concerning the lawfulness of such an agreement in proceedings before the VAT and Duties Tribunal, Tel-Ka Talk Ltd v the Commissioners of Her Majesty’s Revenue and Customs (as yet unreported).

33. If the Commissioners were right in arguing that the received wisdom was wrong, then the consequences would be far-reaching, so the Law Society was given permission to intervene.  Since the receiving party were in person, the Law Society effectively argued their case for them.

34. The Commissioners’ argument had two limbs:

(a) Regardless of anything in the Solicitors Act 1974, contingency fee agreements entered into by lawyers were contrary to public policy.

(b) In any event, the word “court” in s. 87 Solicitors Act 1974 should be given a wide interpretation, so that it included a tribunal, so that tribunal proceedings were contentious business.

35. Master Hurst rejected both arguments and held that the retainer was lawful and enforceable.

36. The Chief Master quickly dismissed the first limb, holding that s. 57 Solicitors Act plainly rendered a contingency fee agreement in non-contentious business lawful.  The real question was whether the VAT and Duties Tribunal was a “court” within the meaning of s. 87.  The Commissioners advanced a number of arguments on this point:

(a) The Solicitors Act 1974 is an “always speaking” Act, that is, it should be construed in the light of current thinking and in a way that minimises the effect of mischiefs arising since its enactment.

(b) Definitions of “court” in subsequent enactments, such as the Contempt of Court Act 1981 and the Courts and Legal Services Act 1990, do include tribunals.

(c) The role, functions and procedures of the VAT and Duties Tribunal qualify it is a “court” at common law, in particular its ability to award costs.

(d) S. 58AA Courts and Legal Services Act 1990 and the Damages Based Agreements Regulations 2010 rendered previously unlawful agreements lawful rather than simply regulating what was already lawful.

(e) The VAT and Duties Tribunal has since been abolished and its functions transferred to the Tax Chamber of the First-tier and Upper Tribunals, which are “courts”.
37. All of those arguments were rejected.  In particular:

(a) The definition of “court” in s. 87 Solicitors Act was long understood to be a narrow one and Parliament had never sought to widen it to include tribunals, though it would have been very easy for it to do so.

(b) The predecessor to the VAT and Duties Tribunal had not been regarded as a “court” at common law.

(c) The status of the successors to the VAT and Duties Tribunals was irrelevant.

(d) The fact that there was a settled and long-standing practice based on the assumption that “court” in s. 87 did not include such a tribunal was in itself a reason not to construe the term as the Commissioners contended.

38. Thus the received wisdom prevailed, though the case is likely to go to the Court of Appeal, so those who have been acting under such agreements cannot breathe easily just yet.

39. Interestingly, Master Hurst also expressed the obiter view that contingency fee agreements would not be lawful in the new Tax Chamber of the Upper Tribunal, since s. 3(5) of the Tribunals, Courts and Enforcement Act 2007 expressly designates the Upper Tribunal as a court of record and thus a “court” within the meaning of s. 87 Solicitors Act 1974.  Care may need to be taken, therefore, to ascertain the destination of proceedings following the 2007 reorganisation of tribunals before entering into a contingency fee agreement.

The Future of Contingency Fees
40. Although pure contingency fees in court proceedings have long been regarded as the last bastion of the rule against champerty, Lord Justice Jackson has recommended that they be permitted, subject to regulation.  He favours what he calls the “Ontario model”, under which a litigant with a contingency fee agreement claims costs inter partes on a conventional basis and bears any difference between the costs recovered and his liability to his solicitor for the contingency fee himself.

41. Sir Rupert considers that the introduction of contingency fees would require regulation along the lines of the old CFA Regulations, including provision for a maximum percentage of damages that can be charged.  He also recommends that any agreement should be signed off by an independent solicitor.  In the case of personal injury litigation, the contingency fee should not exceed 25% of general damages and past loss.

42. If Sir Rupert’s proposals are enacted, it may be that access to justice will have finally vanquished champerty once and for all.  
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